
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 24 January 2018

From: Corporate Director – Economy and Highways

CA14/21 – APPLICATION TO AMEND THE REGISTER TO 
RECORD AN HISTORIC EVENT – HISTORIC SEVERANCE OF 
A RIGHT OF COMMON, REGISTER UNIT CL1 
WATERMILLOCK COMMON, ENTRY NO. 11
1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006.

1.2 An application has been received from Janis Wilson to amend entry no. 
11 of unit CL1 of the register of common land - Watermillock Common.

1.3 The Applicant claims that on 4th August 2002 part of the right 
registered at entry no. 11 was severed from the land to which it was 
attached.

1.4 The Applicant seeks by this application to register that severance in 
the register of common land. 

1.5 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and an amendment made 
to the Council’s register of common land.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 

3.0 RECOMMENDATION

3.1 It is recommended that the Committee accepts the application and 
amends the register of common land on the ground that severance of a 
right of common occurred on 4th August 2002 and that that severance 
should be recorded in the register as a qualifying historic event under 
Schedule 3 to the Commons Act 2006.



4.0 BACKGROUND

The Application:

4.1 On 28th February 2017 Cumbria County Council, as registration authority for 
common land and town and village greens (“the Registration Authority”), 
received an application on Form CA14 (“the Application”) under Schedule 3 
of the Commons Act 2006 (“the 2006 Act”) from Janis Wilson (“the 
Applicant”) for the amendment of entry no. 11 of register unit CL1 
Watermillock Common.

4.2 The Applicant is now deceased. 

4.3 A copy of the register showing entry no. 11 is attached at Appendix 1 to this 
report and a copy of the Application is attached at Appendix 2.

4.4 A right to graze 7 stints (amounting to 42 sheep) on Watermillock Common 
(“the Right”) was registered at entry no. 11 of register unit CL1 on 27th June 
1968 under Section 13 of the Commons Registration Act 1965. The Right is 
attached to O.S. fields numbered 660, 645, 859, 863, 852, 840, 841, 850, 
part 852, part 781, 844, 873, 918, 919, 907, 906, 880, 816, 817, 818, 827 
and 826 and is registered in the names of George and Martha Jane 
Hindmoor (“the Registered Owners”).

4.5 The Applicant claims that under the terms of an agreement dated 4th August 
2002 and recorded in the minutes of a meeting dated 23rd August 2002 the 
proportion of the Right attached to O.S. fields numbered 852, 840, 841, 850, 
part 852 and part 781 (“the Severed Fields”) was severed from the land. The 
Applicant requests that that severance be recorded in the register.

4.6 The following supporting evidence was submitted by the Applicant:

- Copy of the Minutes of the Meeting dated 23rd August 2002 (“the 2002 
Minutes”);

- Letter from Paul Brian Airey, the Solicitor who drafted the 2002 Minutes, 
confirming the identities of the people present at the meeting on 4th 
August 2002 and that the 2002 Minutes provide an accurate record of 
what was agreed at that meeting.

Copies of the said supporting evidence are attached at Appendix 3 to 
this report.

4.7 On 8th March 2017 the Application was deemed to have been duly made and 
a notice of application was advertised on Cumbria County Council’s website 
and was also sent to all relevant parties in accordance with Schedule 7 of 
the Commons Registration (England) Regulations 2014 (“the 2014 
Regulations”).  Anyone wishing to make a representation to the Application 
had until 19th April 2017 to do so in writing.

4.8 One representation amounting to an objection (“the Objection”) was received 
from the Open Spaces Society and the Applicant has responded to the 
Objection. Copies of the Objection and the Applicant’s reply are attached at 
Appendix 4 to this report.



4.9 The Objection states that, although the 2002 Minutes evince a contemporary 
intent to sever part of the Right which would satisfy the test in regulation 
41(3)(a), the commons registration authority should seek written confirmation 
that the present owners of the Severed Fields (Mary Nicholson and Maureen 
Iredale who are the Applicant’s sisters) support this application so as to 
ensure that they are not unlawfully deprived of part of the Right. 

4.10 The Applicant responded to the Objection by stating, in essence, that they 
feel that the Open Spaces Society have no objection to their application, that 
the objector has acknowledged that the evidence produced by the Applicant 
satisfies the requirements of the 2014 Regulations and that the consent of 
Mary Nicholson and Maureen Iredale is evidenced by the fact that they have 
signed a transfer document contained within application form CA6 as 
submitted to the registration authority on 25th February 2016 to register the 
rights in the Applicant’s sole name. Upon being provided with a copy of the 
Applicant’s response, the Open Spaces Society wrote to say that they were 
content with it and had no further comments to make. I have considered the 
Objection and the Applicant’s response and concluded that the Applicant has 
satisfied the requirements of regulation 41(3). My detailed analysis can be 
found at sections 4.14 to 4.21 of this report. 

4.11 The Law:

4.12 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Register of Common Land 
and Town or Village Greens.

4.13  The Application is made under Schedule 3 to the 2006 Act which states: 

“Registration: Transitional Provision

Transitional period for updating registers

2

(1)Regulations may make provision for commons registration authorities, 
during a period specified in the regulations (“the transitional period”), to 
amend their registers of common land and town or village greens in 
consequence of qualifying events which were not registered under the 1965 
Act.

(2)The following are qualifying events for the purposes of this Schedule—

 (b)any relevant disposition in relation to a right of common registered under 
the 1965 Act, or any extinguishment of such a right, where occurring at any 
time—

(i)after the date of the registration of the right under that Act; and

(ii)before the commencement of this paragraph;

(3)In sub-paragraph (2)(b) “relevant disposition” means—

 (c)in the case of a right of common attached to land, the apportionment or 
severance of the right;”



4.14 The relevant section of the 2014 Regulations is section 41 which states at 
paragraph 3:

41 

 (3) A right of common attached to land is not to be treated as having been 
severed from that land in consequence of a qualifying event, unless the 
determining authority is satisfied that the severance was lawful and— 

(a) there is documentary evidence showing that the parties to the transaction 
or disposition which is a qualifying event intended the transaction or 
disposition to have the effect of severing the right of common; or

(b) there is evidence that the right of common has been treated since the 
qualifying event as having been severed.

The application of the law to the facts and evidence of the Application:

4.15 The transitional period for Cumbria as a 2014 authority is 15th December 
2014 to 14th December 2018.

4.16 The application complies with the formal requirements as to form and 
content as stipulated in the 2014 Regulations.

4.17 I have considered the requirement of regulation 41(3) that the severance 
must be lawful. Severance of the rights registered under the 1965 Act 
became registrable in 2001 following the judgment in Bettison v. Langton 
where the House of Lords determined that “a consequence of the 
quantification of grazing rights was to enable a commoner to dispose of 
rights of common independently from the land to which they were 
traditionally attached or, alternatively, sell the land and retain the rights”1.

4.18 Section 9 of the 2006 Act prohibits severance of rights of common with effect 
from 28th June 2005. However, in this case section 9 does not apply as it is 
claimed that severance took place prior to that date. 

4.19 In the light of the matters set out at 4.14 to 4.17 above, I have concluded that 
the claimed severance of part of the Right was lawful.

4.20 I have considered the 2002 Minutes and found that paragraph 3 of the 
section entitled “Lifetime Gifts” does express an unambiguous common 
intention by all parties that part of the Right should be severed by stating that 
the Applicant is to receive all the stints (the whole of the Right) belonging to 
the Registered Owners, whilst receiving only part of the land to which the 
Right is attached. I have, therefore, concluded that the 2002 Minutes satisfy 
the requirement of section 41(3)(a) of the 2014 Regulations above. 

4.21 I have considered the Open Spaces Society’s concern that the present 
owners of the Severed Fields might be unlawfully deprived of part of the 
Right if this application is granted. Both owners were present at the meeting 
on 4th August 2002 and were well aware of what was agreed at that meeting. 
Further, as per the Applicant’s reply to the Objection, both owners have 
signed the application on form CA6 to transfer all of the rights into the 

1 The Commons Act 2006: Guidance note on Severance, revised August 2006, www.defra.gov.uk



Applicant’s name. The owners were notified of this application and did not 
make any objections.

4.22 I have, therefore, concluded that there is sufficient evidence to show that the 
owners of the Severed Fields support this application.

5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at paragraph 2 of Schedule 3 of the 
2006 Act and regulation 41(3) of the 2014 Regulations have been met.  The 
burden of proof in this regard is firmly upon the Applicant to provide the 
required evidence. The standard of proof to be applied is the usual civil 
standard “on the balance of probabilities”, i.e. it must be more likely than not.  

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application. It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the rights being severed or not being severed from the land.

5.4 Although the findings of the Officer recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence. Therefore Members are free to accept or reject any of the 
Recommendations in the report. If the members reject the Officer findings 
and decide either not to determine the Application or to reject the 
Application, the Committee should set out their reasons at the meeting.

5.5 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation. 

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by amending register unit CL1 and registering the 
proportion of the Right attached to the Severed Fields as severed and held 
in gross in accordance with the 2014 Regulations. 

6.3 If the Recommendation is rejected the proportion of the Right currently 
registered as attached to the Severed Fields will remain so registered.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the common land register is a legal decision and is not 
a matter of policy or discretion.



7.0 CONCLUSION

7.1 I am of the opinion that the Application has been validly made. The evidence 
submitted by the Applicant supports the claim that severance of the 
proportion of the Right attached to the Severed Fields took place in August 
2002. As one of the qualifying events under Schedule 3 to the 2006 Act this 
severance can be recorded in the register.

7.2 I recommend that this Committee resolves that the register of common land 
be amended and the proportion of the Right currently registered as attached 
to the Severed Fields is registered as severed and held in gross by the 
Applicant. 

Svetlana Bainbridge
Commons Registration Officer
2nd January 2018

APPENDICES

Appendix 1 – Copy of the register entry
Appendix 2 – Application CA14/21
Appendix 3 – Supporting evidence
Appendix 4 – Copy of the Objection and the Applicant’s reply.

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Eden Lakes
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY
Not considered by Overview and Scrutiny

BACKGROUND PAPERS
Commons Act 2006
Commons Registration (England) Regulations 2014
Common Land: Guidance to Commons Registration Authorities and Applicants 
2015.
The Commons Act 2006: Guidance note on Severance, August 2006.
Bettison and others v Langton and others: HL 17 May 2001

Contact: Svetlana Bainbridge, 01228 221026, Svetlana.bainbridge@cumbria.gov.uk


